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RECENT CASES. iij 

Bankruptcy — Exemptions — Wearing Apparel. — In Re Everleth, 12 
Am. B. R. 236. — Held, that a watch and chain, or belt and sword are not 
exempt to a bankrupt as wearing apparel. 

In this case that, only, is considered wearing apparel, which is fitted for 
the protection of the body. Many other courts hold like opinions, as Towns v. 
Pratt, 33 N. H. 345, which held that a cabinet box and breast pin were not 
exempt, also Rothschild v. Boelter, 18 Minn. 332, where a watch and chain 
were not exempt. On the other hand, the great weight of authority is in 
favor of considering a watch and chain as wearing apparel. In re Steele, 2 
Flipp (U.S.) 325. And the general rule, in opposition to the presentcase, seems 
to be that reasonable ornaments for the person come under the head of wear- 
ing apparel. Mack v. Parks, 8 Grey (Mass.) 517. 

Bankruptcy — Involuntary Proceedings — Who may Maintain. — In Re 
Callison, 130 Fed. 987. (FhA.).—Held, that a creditor must have been in 
existence, as such, at time alleged act of bankruptcy was committed, to 
entitle him to maintain a petition in involuntary bankruptcy against his 
debtor. 

The authorities are in conflict on this point. Some courts hold that the 
debt, only, and not the creditor as such, must have been in existence at time 
alleged act was committed. The debt may be subsequently assigned, and the 
assignee be entitled to maintain a petition. Glaiser v. Hewer, 7 T. R. 495 ; 
Ex Parte Lee,i P. Williams, 782; Ex Parte Shouse, Crabb(U. S.)482; In Re 
Woodford, 30 Fed. Cas. No. 17,972; Amer. Carpet Lining Co. v. Chipman, 
146 Mass. 385. In Ex P. Shouse, supra, Randal, J. says: "All that is re- 
quired is, that the petitioners should be creditors at the time of presenting 
their petition." From this, it would seem that even the debt is not required 
to have been in existence at time of alleged act ; but it is not believed that 
this was intended by the court. Though the decisions cited by the court in 
In re Callison, support its opinion, the better rule seems to be, as above 
stated, that only the debt need have been in existence at the time debtor be- 
came a bankrupt to entitle a creditor to maintain a petition. 

Bankruptcy— Lien — Judgment Within Four Months. — Mohr v. 
Mattox, 12 Am. B. R. 330. — Held, that a sheriff who neglects to execute a 
judgment on insolvent's property until after a petition in insolvency is filed 
which renders said judgment void is not liable in damages to the judgment 
creditor. 

This case seems to be contrary to authority. In Kintbro v. Edmondson, 
46 Ga. 130 the sheriff was held liable for failure to levy on goods which were 
later exempted under the homestead act. While in Noble v. Whetstone, 45 Ala. 
361, it was held that the sheriff was liable for not using due care to execute a 
void judgment that did not show its invalidity on its face. In Georgia, where 
this case was decided, if the judgment creditor has reduced the judgment to 
possession and received the proceeds he can hold it against the trustee in 
bankruptcy. In re Blair, 4 Am. B. R. ; Levas v. Seiter, 8 Am. B. R. 459. 
Therefore, the judgment is not void as claimed by the court but merely void- 
able. A levy of execution would have been good up to the time of the filing 
of the petition. The defendant then by his neglect certainly injured the 
plaintiff and should have been held liable. 

Bankruptcy— Order to Pay Money — Contempt. — In Re Leinwebir, 12 
Am. B. R. 175. — When the bankrupt testifies that he has paid away his assets 
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to several far-away creditors and being allowed to produce the creditors fails 
to produce more than one, held, that the foregoing is sufficient evidence to 
satisfy the court that at the date of the order of bankruptcy the bankrupt had 
said assets in his hands and could be punished for contempt for refusal to pay 
them over. 

Of course when the bankrupt refuses to account at all for his money he 
may be committed for contempt. In re Rosser, 96 Fed. 308 ; In re Schles- 
singer, 97 Fed. 930. But when he furnishes evidence of having paid the 
money elsewhere the burden is on the other side to prove beyond a reasonable 
doubt that he has the money. In re Adler, 12 Am. B. R. 19. Usually some- 
thing more is required than mere proof of an unsatisfactory accounting. Boyd 
v. Glucklich, 116 Fed. 131. But, considering the fact that it is much easier 
for the bankrupt to show definitely what he has done with the money than for 
the other side to prove that he has done nothing, failure to account should be 
sufficient evidence that he still has it in his possession and hence contempt 
proceedings are not too drastic. 

Carriers— Construction of Contract of Employment. — Long v. Lehigh 
Valley R. Co., 130 Fed. 870. (C. C. A.). — Where an express messenger as a 
condition of his employment assumed all risk of personal injury and agreed to 
release and indemnify not only the express company but also the transporta- 
tion line upon which he might be riding, held, that the contract must be con- 
strued to apply to an injury resulting from negligence of employees of trans- 
portation line. 

It is well established that an agreement made by a passenger to indemnify 
a common carrier for injuries received while riding on its cars is invalid on the 
ground of public policy. N. Y. Cent. R. Co. v. Lockwood, 84 U. S. 357. Nor 
can one having a free pass make such an agreement. 77/. Cent. R. Co. v. 
Read, 37 111. 484. Nor one having a drover's pass O. &° M. R. Co. v. Selby, 
47 Ind. 471; the drover is a passenger for hire. B. &* O. R. Co. v. Voigt, 
176 U. S. 498. On the other hand, a transportation line in carrying an 
express messenger in its baggage car acts with relation to that express 
messenger not as a common carrier but rather as a private carrier and as 
such an agreement of indemnity made by the express messenger is valid. C. 
M. &• St. P. R. Co. v. Wallace, 66 Fed. 506. 

Conflict of Laws — Federal and State Courts — Equity. — James v. 
Gray, 131 Fed. 401. — Held, that a loan made by a wife to her husband from 
her separate estate, being valid by equity principles, which govern in bank- 
ruptcy, is provable as a debt against his estate in bankruptcy without regard 
to its enforceability under the laws of the state. Aldrich, J., dissenting. 

At law, when a state court has established rules of property, the federal 
courts sitting in the state will follow them. Gaines v. Fuentes, 92 U. S. 10 ; 
Burgess v. Seligman, 107 U. S. 20. And so where the state decisions affect 
rights as distinguished from remedies Bucher v. R. Co., 125 U. S. 555. So 
too, in the construction of statutes of the state. Bell v. Morrison, 1 Pet- 
351. Where, however, principles of common law general throughout the 
United States are involved, the federal court acts without regard to the state 
decisions. Swift v. Tyson, 16 Pet. 1: Burgess v. Seligman, supra. In 
equity, rights given by the statutes or customary law of a state, will usually 
be enforced. Gaines v. Fuentes, supra; Cummings v. Bank, 101 U. S. 153, 
157. But it will not be bound by state laws governing the procedure or affect- 



